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TERRORISM (EXTRAORDINARY POWERS) BILL 2005 
Second Reading 

Resumed from 10 November. 

HON GIZ WATSON (North Metropolitan) [5.20 pm]:  When I last spoke on this bill, I was talking about the 
impact that these types of terrorism bills have, particularly on Muslim Australians.  I will pick up my comments 
from that point about the disproportionate impact.  It also concerns me that it sends a false message that 
terrorism can be defeated by legislation.   

I ask for your guidance, Mr President.  I believe that I can apply for an extension of time after nine minutes have 
elapsed.   

The PRESIDENT:  An extension can be sought, but I think it is for another member to do so.   

Hon GIZ WATSON:  It is for another member to seek that extension?  I have heard members seek their own 
extensions.   

The PRESIDENT:  That is the custom, but I am sure that members will be accommodating.   

Hon GIZ WATSON:  I will refer to an article in The Age in October this year.  I will not tell members the 
author of the article yet, but I will after I have read the quote.  It states -  

The Government and Opposition assume we cannot fight terrorism while adhering to principles 
of democracy and justice.  Their folly is a grave threat to our freedom, . . .  

The article goes on to state -  

The Government and the Labor Party have both assumed that we cannot fight terrorism and adhere to 
the basic principles of justice and democracy.  They have assumed that certain people are outside the 
law and do not deserve justice.  They are saying “Trust us” when they have given us every reason not to 
trust them on peace and war and on security for our people.   

It might surprise members to know that the author of that article is former Prime Minister Malcolm Fraser.  I 
might refer to some of his other comments in the article in a moment.   

Hon Ray Halligan:  Go for your life.   

Hon GIZ WATSON:  He has obviously been abandoned.  It is interesting to know who is seen these days as a 
radical leftie.  I did not think he was one when he was Prime Minister.  It shows how far we have come in the 
conservative nature of the debate.   

Hon Ray Halligan:  We all make mistakes from time to time.   

Hon GIZ WATSON:  I see.   

There is no doubt that the rush to introduce legislation such as this by the state Labor Party does everything to 
increase the climate of fear and division.  Who has been consulted on this bill, and what is the hurry?  I know for 
a fact that the Muslim community of Western Australia has not been consulted on the bill.  The Ethnic 
Communities Council has not been consulted.  These are the people and organisations that inevitably will be 
impacted upon, either directly or indirectly, by the provisions in this bill.  What about the judiciary?  Has the 
opinion of judges been sought about whether they are happy to take on the role of issuing special covert search 
warrants?  What about the Law Society of WA?  I understand - I would be delighted if the minister contradicted 
me - that none of these organisations has been consulted.  That is extraordinary, as Hon George Cash and other 
members have pointed out, in the light of a bill of which probably the most significant component is clause 20, 
which explicitly removes the right of any judicial review or appeal.  Why is the government implementing this 
radical, conservative agenda?  Why is the government of Western Australia - and, shortly, no doubt, the other 
Labor-controlled states and territories - rushing to implement Howard’s fear tactics on terrorism?   

I will briefly return to the comments I made about living in London, because they followed on from the 
comments of Hon Peter Collier about his experience of London.  My experience of being a peace activist in 
London under laws that included extensive extraordinary powers for the police and laws of detention without 
charge for up to seven days is that if people wanted to legitimately protest against, for example, the imperialist 
war that Britain had in the Falkland Islands - short, dirty little war that it was - they had to be very aware that the 
police in London would make the assumption that they were an Irish Republican Army supporter or activist 
before they made any other assumptions.  I was bailed up one night in Brixton by police with dogs and told to 
get out of my car and put my hands on the roof of my car.  I was told that they thought I might have been one of 



Extract from Hansard 
[COUNCIL - Tuesday, 15 November 2005] 

 p7218b-7238a 
Hon Giz Watson; President; Hon Jon Ford; Hon Peter Collier; Hon Ray Halligan; Hon Paul Llewellyn; Deputy 

Chairman; Hon George Cash; Hon Simon O'Brien 

 [2] 

their black brethren.  These are the sorts of things that happen when police are given extraordinary powers.  I am 
appalled that we are contemplating these sorts of changes in Western Australia.  I never thought it would come 
to that.   

The simplistic response to terrorism is the desire for further controls and revenge and vilification.  The Greens 
(WA) argue that the appropriate response to terrorism is international law and justice.  Sixty civilians a day are 
dying in Iraq in an illegal war based on fabricated evidence of the presence of weapons of mass destruction, 
thousands are held internationally without charge and without trial by the United States - Australia is the United 
States’ deputy in the Asia-Pacific region - and Palestinian people continue to be subjugated in their own country, 
as were the Irish.  Hon Peter Collier gave us a very one-sided view of Irish politics.  He did not mention that the 
other side is just as good at blowing people up.   

Hon Peter Collier:  I was actually commenting more on terrorism generally.   

Hon GIZ WATSON:  That is an interesting point.  I will quote again from the article by Malcolm Fraser, 
because the comments that have been made are that terrorism is a new threat and that we can spend a long time 
going through all the terrible things that a particular organisation has done.  His article states -  

We need to understand that terrorism is as old as the human race.  The Crusaders from Britain who 
fought against Islam in the Middle Ages; the Spanish Inquisition; the IRA and the Protestant militias in 
Ireland all practised terrorism; all were fundamentalist in their beliefs.  The Chechens wanting 
independence are terrorists.  People in some parts of the Philippines who want independence, were once 
called communists, then freedom fighters and now terrorists.  The Basques in Spain; the Belgians in the 
Congo; the Portuguese and Spaniards in Central and South America; the Red Army and the Red 
Brigades in Germany and Italy in the late ’70s and early ’80s were all terrorists.   

Hon Peter Collier interjected.   

Hon GIZ WATSON:  He does not; in his article he simply states -  

TODAY’S world is preoccupied with terrorism.  How we in democracies respond is critical to the 
maintenance of our own values and to the ideals of liberty.  There is a danger that Islam, which is 
essentially a peaceful religion, will be blamed for the actions of terrorists and that we will be 
increasingly divided by religion and race.   

Not defining terrorism is an interesting thing, and that is part of the problem with the bill.  The bill includes a 
definition of “terrorism”.  It is very hard to define a terrorist act.  As we know, one person’s terrorist is someone 
else’s freedom fighter.  In my view, the things that are done legitimately and legally by soldiers are also acts of 
terrorism.  Whether they have legal legitimacy is another question.  However, the acts they perform are no 
different from terrorist acts; they also blow people up.  As long as this scale of injustice remains in the Middle 
East in particular, there will be acts of desperation and violence.  Once people have lost hope that justice and 
political expression can be obtained by lawful means, they will resort to unlawful, inhumane and terrible means.  
No-one resorts to blowing himself and others up other than as an act of desperation.   
Global terrorism is at least as much a response to US hegemony and its thirst for oil as it is a religious war.  
Religion is the vehicle but not the driver in current circumstances.  That is usually the case; religion is merely the 
structure. 
[Leave granted for the member’s time to be extended.] 

Hon GIZ WATSON:  I will not take up too much more time.   

Hon Ray Halligan:  Be sure of that; it is only 15 minutes.   

Hon GIZ WATSON:  It is unusual for me to take extra time, but this is a particularly important matter.   
I again refer to the paper by Christopher Michaelsen on antiterrorism legislation, from which I quoted earlier.  
The conclusion states - 

A realistic assessment of the risk of a terrorism attack occurring inside Australia and the Government’s 
legislative response to the new threat leads to the conclusion that the introduction of drastic domestic 
counterterrorism laws is a clear overreaction.   

The paper refers primarily to federal legislation, but also to the agreed response of the states.  It continues - 

Many of the new laws are not only ill-conceived but also constitute a disproportionate legal response to 
the threat Australia is currently facing from international terrorism.  Indeed, it seems that many 
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provisions of Canberra’s antiterrorism legislation were motivated by politicians wanting to appear 
resolute and virtuous rather than by legal principle.   

What is even more concerning, however, is the fact that the legislative amendments are likely to persist 
beyond the present threat of terrorism, thus profoundly affecting the nature of Australia’s legal system 
and, as a consequence, Australia’s society itself.  Chances that momentary emergency laws will be 
repealed in the future are slim.  In fact, experiences with antiterrorism legislation in other countries in 
the past suggest otherwise.  Even before 9/11 temporary measures introduced in the late 1970s in 
Northern Ireland to fight the Irish Republican Army, and in Germany to combat the Red Army Faction 
had remained in force unchanged.  It is rather unlikely that Australia’s antiterrorism legislation will be 
an exception to this rule.   

Equally worrisome, the new antiterrorism laws appear to have set a trend to progressively extend 
emergency powers to other areas of investigation.  A draft bill of March 2004, for instance, proposes to 
give police extraordinary powers to tap phones and install listening bugs in drug investigations without 
first applying for a regular judicial warrant.  This is but one illustration of what Terry O’Gorman, 
President of the Australian Council of Civil Liberties, calls a “function creep” in Australian law - the 
extension of special antiterrorism powers into much broader areas of investigation.   

Perhaps the greatest risk of the new antiterrorism legislation lies in its potential to alienate and 
marginalize Australia’s Muslim community.  As John Dowd, a New South Wales Supreme Court 
Justice, pointed out, it is “patently clear” that many of the new antiterrorism laws are aimed at Muslims.  
Indeed, as of October 2004, all persons arrested under the new legislation have been Muslim and all of 
the 17 proscribed terrorist groups are linked to Islamic organisations.  It would thus not come as a 
surprise if the legislative amendments originally intended to increase safety in fact achieve adverse 
effects.  Perceived as repressive and discriminatory the new laws might lead to an inflamed sense of 
grievance and injustice, particularly among the Muslim community.  This in turn could further alienate 
and isolate even so-called moderates and foster sympathy and support for religious fanatics.  
Ultimately, the new antiterrorism legislation may therefore create a threat to Australia’s security that 
may turn out to be greater than the current threat of international terrorism itself.   

I am not sure whether I earlier mentioned that the Muslim families in Western Australia who had their doors 
knocked down in the middle of the night and had guns pointed at them have not been charged with any offences 
and certainly have not received any compensation or apology.  That occurred under existing laws.   

Terrorism law has been raised as a concern by the International Commission of Jurists, which adopted its Berlin 
declaration on 28 August 2004 at a meeting of 160 jurists from around the world.  The declaration states in part - 

The world faces a grave challenge to the rule of law and human rights.  Previously well-established and 
accepted legal principles are being called into question in all regions of the world through ill-conceived 
responses to terrorism.  Many of the achievements in the legal protection of human rights are under 
attack.   

It is an 11-point declaration.  I will refer to two points in particular.  Point 8 states - 

Fundamental Rights and Freedoms:  In the implementation of counter-terrorism measures, states must 
respect and safeguard fundamental rights and freedoms, including freedom of expression, religion, 
conscience or belief, association, and assembly, and the peaceful pursuit of the right to self-
determination; as well as the right to privacy, which is of particular concern in the sphere of intelligence 
gathering and dissemination.   

I remind members that the bill will allow homes to be searched, material to be taken and photographed and 
phone taps to be left behind without residents being aware that this has occurred.  The declaration goes on to 
say - 

All restrictions on fundamental rights and freedoms must be necessary and proportionate.   
Point 9 states - 

Remedy and reparation:  States must ensure that any person adversely affected by counter-terrorism 
measures of a state, or of a non-state actor whose conduct is supported or condoned by the state, has an 
effective remedy and reparation and that those responsible for serious human rights violations are held 
accountable before a court of law.   

A broad range of organisations are deeply concerned about this push towards a range of additional powers being 
provided to the police.  The only light on the horizon in terms of providing some balance to this would be for 
Australia to have a human rights act.  That will not happen federally because the federal government is as likely 
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to introduce a human rights act as - I can’t think of an analogy; a snowball’s chance in hell is probably not a bad 
one.  However, a certain party is in government in all states and territories.  I have said before and I will say 
again that I cannot understand why there has not been a concerted agreement by the states and territories to 
introduce human rights legislation.  I know that the Australian Capital Territory has done that.  We are looking at 
its legislation as a model for Western Australia.  It is clear that Australia is one of the few western countries that 
does not have a human rights act.  Having a human rights act would be one way to balance the attacks that are 
being made on civil rights and liberties.   
The Greens are the only voice in the Parliament to speak out, although I acknowledge some contributions from 
members opposite in terms of the right for review by the courts, which I am pleased about.  I hope that the 
opposition will join me in deleting that clause, because I do not see how we can do anything but take it out.  The 
bill would still provide powers to the police, but would at least provide the opportunity for decisions to be 
reviewed by the court, which is pretty fundamental.   
In my view the WA Labor Party is pathetic in its failure to take up the public debate about this response to the 
alleged threat of terrorist acts.  It is essential that people speak out and challenge the evidence on which we are 
supposedly driving forward with this agenda to introduce exceptional powers.  As is the case in every political 
party, there is not a uniformity of opinion within the Labor Party, and there are people within the Labor Party 
who are equally concerned about this legislation.  However, in my view, the Labor Party lacks courage.  It has, 
frankly, sold its soul on this issue.  I am constantly astounded about why the Labor Party will not take up the 
issue of protecting fundamental human rights and liberties.  However, despite that, we will continue to do so.   
I have been thinking long and hard about this legislation, and I must say that this legislation is driven by 
misinformation and fear.  It is seeking to place restrictions on people’s rights and liberties.  It is also seeking to 
give extraordinary powers to the police.  In the view of the Greens, the police already have significant powers.  
When we react to threat in a fearful way, we are likely to make some grave mistakes.  I would like members to 
contemplate that the opposite of love is not hate, but is fear.  When we act out of fear and without consideration 
for long-term and hard-won principles of law and international justice, we are making a grave mistake.   
[Continued next page.] 

Discharge of Order and Referral to Standing Committee on Legislation 

Hon GIZ WATSON:  I move without notice -  

That order of the day 147, Terrorism (Extraordinary Powers) Bill 2005, be discharged and the bill be 
referred to the Standing Committee on Legislation for consideration and report not later than 30 June 
2006. 

HON JON FORD (Mining and Pastoral - Minister for Fisheries) [5.42 pm]:  The government opposes this 
motion.  There is some urgency to the passage of this legislation.  A suite of tools is being put together across 
this country at the moment, in both the commonwealth and other jurisdictions, in an effort to protect Australian 
citizens.  This is not a decision that this government - indeed, this Parliament - takes lightly.  The government 
has not sought to rush this bill through.  It has sought to consult with all members of the Parliament.  We are now 
living in an extraordinary and different world.  Contrary to what the member has intimated, this legislation is not 
targeted at Islamic people, or anyone else for that matter.  It is targeted at protecting Western Australians against 
the extraordinary circumstances in which we find ourselves.  How far should we go?  Should we seek to protect 
civil liberties to the stage at which we put people’s lives at risk?  If we believe that the lives of citizens are at 
risk, then we need to make the hard decisions.  Therefore, contrary to the member’s other assertion about the 
need to be courageous, this government has been courageous in bringing forward this legislation.  We are living 
in extraordinary times.  On that basis, the government does not support the motion.   

HON PETER COLLIER (North Metropolitan) [5.44 pm]:  The opposition cannot support the motion.  I have 
listened to the comments of Hon Giz Watson, and I appreciate her sincerity and commitment.  However, I cannot 
agree with a lot of what she has said.  The notion that this bill specifically identifies religious groups is without 
foundation.  Nothing in the bill identifies specific religions or faiths.  I will talk more about this at the third 
reading stage.  If people of any faith adhere to the laws of this nation, they have nothing to fear.  Nothing in the 
bill gives anyone, other than terrorists, anything to be afraid of.  We have significant checks and balances in our 
system of government in this nation -  

The PRESIDENT:  Order, Hon Peter Collier!  This is a very narrow debate. 

Hon PETER COLLIER:  I apologise, Mr President. 
We already have checks and balances in our system of government.  For that reason, we cannot support the 
motion.   
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Question put and a division taken with the following result -  
Ayes (2) 

 Hon Paul Llewellyn Hon Giz Watson (Teller) 

 

Noes (27) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Barry House Hon Margaret Rowe 
Hon George Cash Hon Adele Farina Hon Robyn McSweeney Hon Barbara Scott 
Hon Kim Chance Hon Anthony Fels Hon Norman Moore Hon Sally Talbot 
Hon Peter Collier Hon Jon Ford Hon Helen Morton Hon Donna Taylor 
Hon Murray Criddle Hon Graham Giffard Hon Simon O’Brien Hon Ken Travers 
Hon Bruce Donaldson Hon Nigel Hallett Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Ray Halligan Hon Ljiljanna Ravlich  

 
Question thus negatived. 

Second Reading Resumed 

Resumed from an earlier stage of the sitting. 

HON RAY HALLIGAN (North Metropolitan) [5.50 pm]:  I agree with Hon Giz Watson that we have to 
consider this legislation, which is most unfortunate, but, as Hon Jon Ford said, we are now living in very difficult 
times.  Times have changed completely.  Hon Giz Watson mentioned an ex Prime Minister.  I happened to be in 
Canberra 30 years ago when he became Prime Minister.  We thought we had done the right thing.  I said earlier 
that sometimes we make mistakes.  We had no idea he would turn out the way he did, but that is a matter for 
debate at another time.  However, the bill before us is a necessity, and not because we have had a great deal of 
what people could describe as terrorism in Australia up to this time.  However, people who have been through 
two world wars, and probably those who have been to Vietnam and Korea and other conflicts, refer to a saying 
that “the price of freedom is eternal vigilance”.  We cannot afford to sit back and wait for something to happen, 
and then decide to respond.  In this island country of ours we must be mindful of what is going on around us and 
not be complacent.  Our population is very small by comparison with that of many countries, particularly those 
that surround us.  I am not saying for one moment that any of those countries are necessarily a threat to us, but 
there could be a domino effect.  In years gone by, the Soviet Union or the USSR thought that it could take over 
smaller countries, such as Cuba, which prompted President Kennedy to take action.  Concern has been expressed 
about our near north neighbours around the Solomon Islands and even Papua New Guinea, where certain things 
are taking place that could allow those small countries to leave themselves open to being taken over by others 
who may not see things as we in Australia see them.  Therefore, we must be vigilant about those possibilities - 
not the probabilities at this time but the possibilities.  That is why we create and continue dialogue with 
Indonesia and other large countries within South East Asia. 
Hon Giz Watson said she believes that some of this legislation is targeted at certain groups in Australia, 
particularly religious groups, and others have explained that nothing in the legislation targets anyone other than a 
perpetrator of what is defined as terrorism.  Muslims have been mentioned by some people and they have also 
been referred to in the media over many months, if not years, as being associated with certain things that have 
happened outside Australia.  It is totally and utterly wrong to believe that people in Australia are targeting 
Muslims.  If the shoe fits, wear it: if someone happens to belong to a certain religion and has done the wrong 
thing, he must live with it.  I refer to all the fighting and the atrocities that were perpetrated by different religious 
groups during the Crusades all those years ago, and also by people of the Catholic faith, the Church of England 
and others over the centuries.  We do not for one moment look at people and ask their religion, and just because 
they are Catholics remember what happened during those times and try to ostracise them.  That is also not the 
case in the bill before us now. 

I will read some excerpts from the second reading speech, because it has been quite well written and it explains 
why we need to consider this legislation.  The second reading speech commences by stating that terrorism has 
threatened our sense of security and wellbeing.  There is no doubt about that.  Anybody who has read the 
newspapers or watched television over the past few years has seen what has happened in other countries and they 
are fully aware of what could possibly happen in Australia should we allow it to happen.  The second reading 
speech continues - 

We realise that a new kind of terrorism now exists and that it directly threatens us here.  

With a coastline around our island nation of approximately 20 000 kilometres, there are plenty of opportunities 
for people to come to this country unbeknown to us.  There are plenty of areas within Australia in which they 
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could undertake all manner of things that we would not necessarily be happy with, and they could do so without 
our knowledge.  The second reading speech continues - 

We know from the intelligence available to us that it may be only a matter of time before terrorism 
strikes on Australian soil.  Therefore, while the opportunity is still open, we must be prepared and 
forward thinking for dealing with a terrorist threat.  

Not too many people in this country, even those of the Muslim faith, would disagree with those words.  It 
continues - 

Terrorism is an immense challenge confronting modern governments . . . The counter-terrorism 
measures proposed in this legislation will empower police to act decisively only in times of exceptional 
crisis and imminent danger. 

When we go through the committee stage of the bill we will ask the government to respond to the wording of 
certain clauses in the bill to ensure, to our satisfaction and hopefully to the satisfaction of the people of Western 
Australia, that the bill will come into effect only during times of exceptional crisis and imminent danger.   

Sitting suspended from 6.00 to 7.30 pm 

Hon RAY HALLIGAN:  I said before the dinner break that it is unfortunate that legislation of this type must be 
brought before the house, but I acknowledge that society has changed over the decades to the point at which I 
believe it would be remiss of the government not to bring forward legislation of this type.  I also quoted from the 
second reading speech because, as I said earlier, I believe that some of the wording in the speech encapsulates 
the intention of the legislation.  I will quote again from certain passages of the speech - 

Special police powers are not conferred lightly and can be utilised only when there is a reasonable 
belief of terrorism. 

One would hope that the wording of the bill itself, once it becomes an act, will provide for that.  It states - 
. . . reasonable grounds must prevail to inform the suspicion of terrorism.  I emphasise that both these 
areas of broadened police powers will be utilised only for this special purpose of very strict case-by-
case instances of terrorism.  They will be triggered only in a worst-case scenario, when time and 
response are critical.  

They are very important issues if we are to overcome terrorism as we now know it from what has happened 
around the world.  We need our Police Service to be in a position and a condition to undertake what it believes is 
necessary to protect the citizens of Western Australia.  The second reading speech states - 

. . . the police minister must review the act after it has been in operation for 12 months and thereafter 
every three years. 

This is a check and balance to enable Parliament to determine whether it believes the legislation is in fact 
achieving the purpose that it set out to achieve and whether there are any problems associated with it.  That will 
be a time when members on both sides of this chamber will be able to put forward points of view that might 
convince the government of the day to undertake amendments to the legislation.  The second reading speech also 
states - 

In addition, the bill contains a sunset provision whereby the provisions in the bill will expire after 10 
years.  This sunset provision is consistent with the 10-year sunset provision alluded to in the recent 
Council of Australian Governments communiqué on other proposed terrorism laws that are currently 
under consideration by the commonwealth and the states and territories. 

It is all encompassing, as it needs to be.  We cannot isolate ourselves as a state.  We are part of Australia, an 
island nation, and anything might occur in any one of the states or territories of Australia.  It is therefore 
important that the commonwealth, as well as the states and territories, have complementary legislation in place.  
As I say, the second reading speech recognises the need for the sunset provision.  As we know, it will bring the 
matter to a close if things are happening in 10 years that we are unhappy with, when the government of the day 
will no doubt bring forward other legislation that can be considered at the time.   

The second reading speech states - 

We are determined to protect and maintain our way of life.  

That is a way of life that Australians enjoy, and have enjoyed for some considerable time and, hopefully, will be 
able to continue to enjoy for many years into the future.  It is for that reason that we need legislation of this type.  
Any individual or group of individuals, calling themselves whatever they wish to call themselves, who come into 
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Australia to try to take away that way of life should be confronted by legislation of this type.  The second 
reading speech also states - 

It is our right to feel safe and secure in our homes, on our streets and in our cities. 

I do not think that is too much to ask.  That is why we in this place debate legislation on a daily basis; to try to 
ensure that the people of Western Australia, this community and the society that we know, can feel safe and 
secure in their homes.  The only people who need concern themselves with all the legislation that we enact are 
those who wish to break those laws.  I do not think we should worry about this being termed a terrorism bill.  We 
have put through this place bills that deal with murder, rape and all manner of things that, to a great many 
people, are just as horrific as terrorism.  Many members in this place have not batted an eyelid when that has 
gone through, but, for some unknown reason, because this bill happens to have the word “terrorism” in its title, 
they believe there is something wrong with it.  When we arrive at the committee stage, we will certainly be in a 
position to find out whether the bill will do all those things that we hope it will, and that it will not infringe upon 
the rights and liberties that law-abiding citizens in this state might expect.  The second reading speech goes on to 
say -  

. . . it is about being proactive and planning ahead to support police to identify and prosecute terrorists, 
to prevent acts of terrorism and to protect our community. 

As I said before, those words fit what I would expect of a bill of this kind.  At the committee stage we will be 
able to ask certain questions of the government to determine whether those words are correct, and whether the 
bill does in fact provide for all those things.  All the legislation that goes through this Parliament involves 
penalties of some description, whether they be fines or incarceration.  As I said before, no-one seems to bat an 
eyelid at that, because the only people who need concern themselves about those fines or that incarceration are 
those who break those laws.  The law-abiding citizens of this state have no need to concern themselves.  Some of 
those acts provide for maximum prison penalties of some decades for people who break the laws.  That does not 
mean that we need to remain awake at night worrying about whether a policeman will knock on our door and 
accuse us of having done something that we know we have not done.  If terrorism has been around for as long as 
we believe it has, why have more people not expressed concern about what the police services in Western 
Australia and other states and territories have done?  Hon Giz Watson mentioned one incident in which a certain 
number of people had their doors knocked down, and those people have not been prosecuted.  This will happen; 
it has happened in other instances.  
Hon Giz Watson:  Would you like it if it was your front door? 
Hon RAY HALLIGAN:  I am not suggesting that I would; it happens.  
Hon Giz Watson:  Oh, shit happens - sorry! 
Hon RAY HALLIGAN:  Yes, it does.  That is life.  
Hon Giz Watson:  No, it is not.  
Hon RAY HALLIGAN:  Certain people in this chamber have their heads in the clouds and believe that nothing 
will happen, and that therefore we do not need laws.  Why not repeal everything?  If Hon Giz Watson were to 
put together a logical and reasonable argument, I would be more than happy to listen, but I am afraid she has not 
done so.  She identifies instances in which things have gone wrong.  

Hon Giz Watson:  Do you think it would be reasonable to do that to Western Australian citizens? 

Hon RAY HALLIGAN:  Hon Giz Watson is one who might say that we should take all the cars off the road.  
She would do a Jim Scott.  Certain people out there want to bring the speed limit down to 30 kilometres an hour.  
Others want to stop the cars altogether so that there will never be any crashes.  Nobody would ever be knocked 
down by a car then, although they might run into cars themselves.  I do not know what the member is looking 
for.  Things will happen.  There certainly should be apologies and compensation; I am not denying that.  
Hon Giz Watson:  Would you like to advocate for that? 

Hon RAY HALLIGAN:  I will advocate for that.  I have done so through property rights in particular.  I do 
advocate for that, but the point is that we cannot say that we should take away the law because those things 
happen.  There must be a law in place so that those who wish to do the wrong thing by the community of 
Western Australia can be prosecuted.  Otherwise, we get back to the law of the jungle and people take things into 
their own hands.  There will be vigilantes.  If we do not have the police to do the job that we ask of them, people 
take the law into their own hands.  If that is what the honourable member wants, she can advocate that these laws 
be repealed.  It does not mean that we always get everything right; that is why we continually bring back 
legislation to this place for amendment.  When people are prosecuted under the laws that we have passed, and 
the learned judiciary look at these laws and do not interpret them in the way that we intended, it is incumbent 
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upon the minister in charge of that portfolio to bring amendments into this place so that the judiciary can then 
interpret the law in exactly the same manner as the elected representatives have decided they should be 
interpreted.  We are doing that repeatedly.  Firstly, no-one ever said that we lived in Utopia.  Secondly, no-one 
has ever said that we get everything right.  We need to be prepared to admit our mistakes, but once we have 
made a mistake, let us try to correct it.  Let us also not bury our heads in the sand and say that if we do nothing, 
nothing will happen.  We must be proactive; we must have these laws in place.  They may never be used, and let 
us hope that they never are.  No-one wants to have to use laws of this type, as strong as they need to be.  We 
must hope that we will be able to dissuade people from committing acts of terrorism.  We hope that people who 
come to this country will want to live as we have lived for a couple of hundred years.  

Hon Giz Watson also made mention of the fact that Muslims would feel targeted.  In fact I read recently in the 
newspaper about a journalist who wore the garb of a Muslim woman and was confronted in certain ways.  One 
of the problems the journalist had was when only her eyes were showing.  I suggest that in Australia we like to 
look at people’s faces when we talk to them.  We like to see their whole face.  We have other examples of 
problems associated with a face not able to be seen.  We see signs in banks directed at those who ride motorbikes 
and wear helmets, asking them to take their helmets off before entering the bank.  They want to see the person’s 
face; admittedly, they want the face to be recorded by a security camera should something untoward happen.  
This journalist also made mention of the fact that someone who walked past her while she was wearing this garb 
said that people should step away from the bomber.  That is an unfortunate statement, but there are people out 
there who have done this sort of thing over the centuries and will continue to do it.  What I am getting at here is: 
do we not have similar reactions when we see certain other kinds of people?  How would any of us like to be 
walking down the street and be confronted with a group of bikies marching up the street towards us, side by 
side?  We would share some concerns.  I know I would.  I would step aside.  I would watch them and be 
suspicious of them.  I am alluding to the fact that these things are happening on a daily basis for a variety of 
reasons, yet certain people want to home in on a particular group: Muslims.  I suggest that that is not necessarily 
going through the minds of a great many other people.  It is the individual circumstances that have created the 
problems that exist.  One hopes that we would look only at the perpetrators and not categorise people, as has 
been done in the past.  It is unfortunate that that will continue into the future.  We have seen it occur in the past 
in many cultures.  I have previously referred in this chamber to Papua New Guinea.  If a member of one tribal 
group was killed by someone from another tribal group, at some time in the future - it matters not when because 
there is no time limit - someone from the other tribe would be dispatched if he or she became vulnerable.  The 
victim’s age or sex would be irrelevant and it would not matter that the victim was not the perpetrator because 
the victim would be categorised as being one of “them”.  That happens in many different cultures.  That does not 
make it right, but it happens.  It will take years before that culture disappears. 

Western Australia has a wonderfully diverse and growing culture.  It is growing in a similar manner to our 
language, which does not remain static.  We are constantly adding and dropping words from our language.  
Similarly, our culture changes.  We are continually adding to it.  Fortunately in most instances we are adding the 
best of what other people have to offer.  Some people will wish to do things differently, but they are the people 
we reject.  We reject certain issues and that part of the culture that rejects our own, as is our right.  That is 
exactly what we should do.  Hopefully, at the end of this process people will be tolerant towards one another.  
We accept other religions and cultures, just as we want them to accept our culture and us.  When that occurs, we 
experience fewer problems. 

Unfortunately, at this time we need a bill of this type.  One hopes that when the sunset clause comes into effect 
in 10 years, this legislation will be no longer needed and will not have been utilised.  One can only hope and 
pray that that will be the case.  In the meantime, we must be proactive and have in place legislation of this nature 
in case something does happen.  We need people in the community to be vigilant and to undertake certain 
actions to protect the community.   

I would like to ask Hon Giz Watson what she felt about the Corruption and Crime Commission Act.  I am sure 
she knows exactly what it must do to protect the community.  The CCC conducts surveillance operations and is 
very proactive.  This bill would provide similar opportunities for a law enforcement body to try to protect the 
community of Western Australia.  It is interesting to hear arguments for one bill and against another when they 
do exactly the same thing in principle.  Often I do not hear that argument from some members opposite.  They do 
not try to explain themselves.  They look at one thing and one thing alone and because of some ideology they say 
that it is wrong now, it always has been wrong and always will be wrong.  That position demonstrates that those 
people have their heads either in the sand or in the clouds.  Either way, they are not living in reality. 

This bill is necessary at this time.  I look forward to the committee process when we can debate each clause and 
make sure it fulfils what the second reading speech suggested it would.  I hope that the bill complements the 
federal legislation and other legislation that is being enacted throughout the states and territories.  I hope also that 
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it will allow the community to sleep easy at night knowing full well that members of law enforcement bodies are 
looking after their welfare.  That is the type of thing this bill should do, and I sincerely hope that it does.  
Without it we could face a situation which the federal government faced and which was explained to us over the 
past couple of weeks whereby the Prime Minister had to recall Parliament to make a very small amendment to a 
federal act.  We heard a hue and cry from members of the non-conservative side of politics, which includes the 
Greens (WA), only to hear Mr Keelty say that without the amendment to the legislation the federal police would 
not have been able to do what it did.  What did it do?  It was able to take into custody a number of people who it 
is believed were likely to create acts of terrorism.  Admittedly, that has yet to be proved.  However, it was 
suggested that without the amendment to the act, the federal police would not have been able to act as quickly as 
it did.  The federal police believed it needed to act quickly.  When a number of people in the community want to 
undertake acts of terrorism, our law enforcement bodies must act quickly.  They need to be answerable to us in 
the longer term through the minister and through the government, which they will be if this bill has been drafted 
correctly.  The point is that our law enforcement bodies need to be in a position and a condition to undertake the 
role that this Parliament expects of them; that is, to protect the people of Western Australia.  If we do it any 
differently, we will fail to meet our responsibility. 

To suggest that there is no need for a bill of this type is to suggest that all the current laws fulfil what this bill is 
supposed to achieve.  If the Greens in particular can explain exactly why that is the case, they must convince 
members on this side of the chamber to agree with their argument.  I stress that it is their argument.  We have put 
forward our argument, which I believe the greater majority of people can understand.  At this time I am unable to 
accept or even understand the argument put forward by the Greens (WA).  If the other member of the Greens 
wishes to try to convince members on this side of the chamber, I encourage him to do so.  However, it would 
need to be a logical and rational argument, not an emotive argument that refers to particular groups that are 
likely to be targeted by this legislation, as I do not accept that argument, and the Greens have not put forward a 
strong enough explanation for why I should accept it.   

It is important that we move on and go through the committee stage of the bill.  I am sure many members will 
want to ask the government questions about the wording of some clauses and whether they will achieve what the 
second reading speech suggests they will.  It is important that the minister in charge of the bill has that 
information, or can provide it at some stage.  It is important legislation and we must get it right as best we can.  It 
needs to be in place as quickly as possible.  I am not sure why Hon Giz Watson wished to refer the bill to the 
Standing Committee on Legislation until June of next year.  Again, I do not believe that sufficient argument was 
put forward to convince members on this side of the chamber of that need.  I can see no reason for its referral to 
that committee.  There is sufficient information in the bill to enable members to make a decision, and they must 
do that as quickly as possible.  The legislation needs to be in place to enable our law enforcement officers to 
have the arsenal that they most definitely need so that, should the need arise, they do not have to come running to 
us for additional legislation to enable them to do what we expect of them.   

HON PAUL LLEWELLYN (South West) [8.02 pm]:  I do not have carriage of this bill for the Greens (WA); 
Hon Giz Watson has it.  However, I have been listening intently to the debate over the intercom and also in this 
chamber.  I do not know whether many members of the Legislative Council have lived in a police state.  I was 
brought up in a police state in South Africa when laws were introduced to control individuals for quite a different 
purpose.  In fact, as a young child, I witnessed outside my window people being taken off the streets by the 
police.  In fact, I witnessed police brutality outside the window.  It never made a lot of sense to me.  I do not 
believe anybody of a reasonable mind would say that terrorism can justify terrorist acts.  It is not reasonable to 
suggest that there is no threat in the world today; in fact, there is a growing kind of terrorism.  I think the kind of 
terrorism that we are most fearful of is the one in which people take their own lives in suicide bombings and 
inflict death and mayhem on communities.  It is very real that that is happening in the world.  In no way should 
we ignore the gravity and possibility of that happening in our community.   

I heard it said in this chamber that the world is a changed place.  I do not believe the world is any less safe today 
than it was in 1939.  The world, in fact, has gone through extraordinary changes.  There have always been threats 
to the safety and welfare of societies.  In response to those threats, governments have continually introduced 
legislation that provides additional powers - usually small, incremental changes in additional powers - to deal 
with those threats.  On the face of it, that all seems quite reasonable. 

I am sure that as the civilised, industrialised and organised societies in South American countries moved slowly 
into the grip of totalitarianism, many people did not notice what was happening.  Not for one minute am I saying 
that Australia is moving rapidly towards that situation.  However, it is certainly something about which we must 
be very vigilant.  We certainly should be asking whether this legislation is the right proportion of response to the 
threat at hand.  The question about whether we should incrementally move towards a more oppressive 
totalitarian society relates to the small incremental steps that we take along the path towards adjusting to the real 
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global threat in this case.  My personal view is that the threat to Australia has been somewhat overstated.  I 
believe that Australia already has significant police powers to deal with many of these threats.  To go further 
down the line and add incremental police powers is a dangerous trend in any society.  From my personal 
experience of living in effectively a police state, I can say that the other side has won when society has got to the 
point that civilians are captive in their own homes because a state of emergency has been called or because they 
are fearful of walking outside.  There is a danger in introducing more police powers in Western Australia.  
Indeed, we face a danger of overstating the real threat of terrorism.  I believe that there is no question that there 
is an actual, tangible threat.  I also believe that the threat has been amplified by Australia’s behaviour in the 
international community and by aligning itself with the United States of America, which is rapidly losing 
credibility in the international community.  I believe that we have exposed ourselves more to that threat.  Having 
said that, we, as a society, must be careful not to move incrementally towards a state in which people fear being 
citizens of this country.  When the machinery of the state - that is, the police force, the armed forces, the civil 
emergency services and the intelligence agencies - focuses its attention on its own citizenry, it runs the serious 
risk of losing the very liberties that the people go to war to achieve.  That is precisely what happens in the 
emergence of a police state.  The machinery of state starts to focus on its citizens.  Anybody who was brought up 
in Germany during the war would have been aware that the SS became an instrument of fear for its own citizens.  
If we believe that Australia is completely immune from that, that example is a case for us to think again.  When 
those powers are created there is a propensity for them to be used.  The best scenario is that such powers are not 
used; that there is no recourse to using them.  However, we are dancing with the devil when we go down that 
path. 

Hon Ray Halligan:  We take out insurances hoping that we will never have to use them. 

Hon PAUL LLEWELLYN:  That is a good analogy.  However, we do not pay the insurance of a Maserati if we 
only have a Mini Minor!   

We are allocating our resources for the creation or fostering of security for our society.  We are not just dealing 
with civil liberties.  That is something that I will leave Hon Giz Watson to argue about.  I am talking about the 
measures we take to ensure we have a secure society and the allocation of resources to create such security.  
Where is the state and national investment in non-violent civilian defence?  In other words, where is the 
incremental education of our community to become more focused and vigilant on matters of terrorism without 
them being based on fear?  There should not be a focus on people dobbing in their neighbours or becoming 
paranoid about their fellow citizens.  We should be investing in a non-violent security system in Australia in 
which we have an informed and trained citizenry and civil defence capabilities that will deliver a more secure 
society.  I mean that in every possible sense, particularly that we have a well-equipped society to deal with 
national disasters.  We should have a well-equipped society that is trained in peace and negotiation skills so that 
we can resolve conflict within our society and deliver services in other countries through peacekeeping forces.  
We should not have militarised peacekeeping forces in other countries; we should have highly trained, non-
violent peacekeepers.  We do not invest very much as a community in that form of national security.  If we 
examine why we are going down the path of introducing terrorism laws, we find it is because our communities 
are feeling less secure about the world.  We need to look at far more creative solutions than the further 
empowerment of our law enforcement agencies and allowing those agencies to focus their resources and 
attention on their own citizenry.  That is a dangerous scenario.  We need a coherent, non-violent civilian defence 
strategy through which we invest in a new system of security and defence that is based on negotiation and 
building security and peace rather than police powers.  That is something I hope we can move towards.  It is not 
utopian; in fact, it is a very good investment in social capital. 

I heard the Minister for Fisheries say during the debate that the world has changed and that this bill has been 
widely debated.  I had the opportunity to address a rally on industrial relations and tourism in Albany on the 
weekend.  Until I told the rally that terrorism legislation was before the upper house of state Parliament, no-one 
knew that was happening.  This legislation has not been discussed broadly in public.  This bill has been lost 
within the federal terrorism bill.  There has not been a broad community discourse about the need for this type of 
power in Western Australia.  It is my view that the Gallop Labor government is sneaking this legislation through 
on the coat-tails of the federal legislation. 

I saw a very chilling program on ABC television last night.  It discussed the emergence of suicide bombers and 
terrorist martyrs; people who choose to go on suicide missions in the name of religion or whatever is their cause.  
It is certainly a frightening turn of events in the world.  We should not underestimate it.  It is my view, having 
read the legislation, that there are ways of guaranteeing the security of the Western Australian community other 
than investing in more police powers and going down that very dangerous path.  Our eyes are wide open about 
the real and tangible threats in the world.  There have always been real and tangible threats in the world.  The 
world is a far more enlightened place than it was 70 or 100 years ago.  We have considerably more liberties and 
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rights and responsibilities.  We have considerably more insight into human rights and values.  The world has 
changed: slavery has been abolished, women have the right to vote and children are given proper recognition.  
That is how the world has changed.  It has changed to become a place where we can respect what it means to 
have a civilised human society.  If we erode those core values and civil liberties, we will end up with a society 
not dissimilar to South Africa, Argentina or Nazi Germany.  That is what happens.  It will be hard to believe, in 
the cool comfort of Western Australia, that the incremental increase in police powers could possibly lead to 
things like that.  If there is another way of managing the security of our community and state, for heaven’s sake, 
we owe it to ourselves to investigate that way.  Given that the bill will receive support from both houses of 
Parliament, I am glad that it has a sunset clause.  Rather than a ten-year sunset clause, the bill should have a three 
or five-year sunset clause, because the longer we leave this type of legislation in place, the more complacent and 
vulnerable we will become to the abuse of the powers it provides.  

I understand that the bill focuses entirely on people who plot and plan terrorist actions.  I understand, too, that 
that is broadly defined in the bill.  The supposed bikie laws were a Trojan horse for police powers and have 
never been used in the context of bikies.  Heaven forbid we should not use them.  That is an arsenal of police 
powers that we have put in place “just in case”.  We will introduce more police powers “just in case”.  We will 
debate another bill “just in case”.  Finally, the federal government will introduce its legislation “just in case”.  If 
members think that it is beyond the realms of possibility for Australian society to act in an uncivilised way, they 
should think again.  We have many checks, balances and safeguards in our society; indeed, that is the very thing 
we value.  However, we must think again when we put into statute police powers that have the potential to 
become oppressive instruments of the state.  What I am saying comes somewhat from the head and somewhat 
from the heart and from a person who has lived in a civilised society and watched the emergence of a police 
state.  It has taken decades to undo that police state.  It took months, if not years, to put those laws into place, but 
it has taken decades to undo them.  We should be very careful about that.  Rather than invest in police powers, I 
implore all members of the Western Australian Parliament to investigate alternative methods of security.   

HON JON FORD (Mining and Pastoral - Minister for Fisheries) [8.24 pm]:  I thank members for their views 
on this bill.  As I said before, the government does not take this matter lightly, and nor does anybody else.  This 
is very serious business.  To that end, the government has attempted to write a number of checks and balances 
into the legislation, including a sunset clause, a judicial review of the powers it provides and the requirement for 
reports to be provided to the executive and Parliament whenever those powers are to be exercised.   

Hon George Cash raised concern about clause 20 and described its seriousness.  Clause 20 is an extraordinary 
clause in its own right.  Its function is to stop persons who want to use legal devices and instruments, such as 
injunctions, to frustrate the police in their investigations of terrorist acts.  The government is of the view that, in 
many cases, terrorists have reached a very sophisticated consciousness in the way they execute their plans.  We 
have been advised that terrorists review court proceedings to seek an insight into the way investigations and 
antiterrorist operations are conducted to determine if they can slip through the net.  Those powers are still under 
judicial review.  If a commissioner needs to have a warrant enacted instantly, he has to approach a Supreme 
Court judge within 24 hours and state his case.  The Supreme Court judge has the ability to lapse that warrant 
even after it has been issued.  On top of that - as I said before - within 60 days of receiving a report, the minister 
must cause that such a report be tabled in Parliament.   

Hon Simon O’Brien questioned whether a judge or the minister should be a part of that review and authorisation.  
Members of the Labor Party discussed that issue at great length.  I understand that it was also discussed in the 
other place.  In the end, the protection of the separation of powers and the likelihood of a public perception of a 
police state if the government were to direct the police to act against the people persuaded the government that a 
judge would be best placed to deal with that issue.  

Hon Giz Watson talked about the duplication of legislation.  During her contribution to the debate, we touched 
on the Emergency Management Bill.  In the internal debate within the Labor Party and during discussions with 
my colleagues, I talked about an amendment to the exceptional powers act as a way of dealing with that issue.  
However, because these powers have a specific role and will require, from time to time, specific review, it was 
decided that it would be better to deal with them in one bill to avoid confusion with other clauses within the 
legislation.  Although some parts of the bill are identical to parts of other acts, as a whole they deal with separate 
issues.  The bill is not targeted at any specific ethic or religious group. 

Hon Giz Watson:  Neither was the Northbridge curfew, but that was its effect. 

Hon JON FORD:  Terrorism is an act that can be carried out by anybody.  Lunatics are lunatics; it does not 
matter where they come from.  This bill deals with people who do not abide by the normal rules and expectations 
of society.  That is what we are trying to deal with.  This bill attempts to protect Western Australian citizens and 
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visitors to our nation from extraordinarily vicious attacks that seek - as experience shows - to damage as many 
people as possible. 

Hon Ray Halligan talked about the definitions of reasonable grounds and the definitions of hell within terrorism 
within the act.  We will deal with that when we get to the committee stage.  That is another reason why it was 
important to have some judicial review.  The way that the law looks at precedents is a protection.  As one judge 
makes a ruling, so does another judge, so does another judge and there is consistency in the way this is applied; 
that is why there is the separation of power.  Consistency within the judiciary is not reflected in the normal day-
to-day business of government.  Policy depends on who the government of the day is. 

I refute the assertion that we are coming close to a police state.  The fact that we are debating this bill at the 
moment means we are dealing with exceptional powers.  We could have tried to introduce harder powers, but we 
did not believe that they would be acceptable to the Western Australian public.  The opposition did not seek to 
make them harder.  We worked to find that balance between checks and balances and an effective response to 
what we believe is an imminent threat. 

Hon Paul Llewellyn:  I don’t think that they didn’t debate the police powers in 1910.  They had constitutional 
democracies as well.  We’re not suggesting that Western Australia is a police state.  We’re just saying how to 
make one is a series of incremental powers and empowerment of the police. 

Hon JON FORD:  We have a Parliament that ensures that we will not go towards a police state.  That is why we 
are participating in this debate today.  However, having said that, I appreciate the differing points of view 
expressed in this house.  We have heard supportive views.  I have heard all these debates within the other forums 
that I have been dealing with and in the broader community, and we read them in the paper.  In the end, the 
government makes a decision on what it believes is in the best interests of Western Australia and that is the view 
that the Parliament takes.  We will see how the bill progresses when we consider it in detail.  Having said that, I 
thank everybody for their contributions and I commend the bill to the house. 
Question put and a division taken with the following result - 

Ayes (27) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Barry House Hon Margaret Rowe 
Hon George Cash Hon Adele Farina Hon Robyn McSweeney Hon Barbara Scott 
Hon Kim Chance Hon Anthony Fels Hon Norman Moore Hon Sally Talbot 
Hon Peter Collier Hon Jon Ford Hon Helen Morton Hon Donna Taylor 
Hon Murray Criddle Hon Graham Giffard Hon Simon O’Brien Hon Ken Travers 
Hon Bruce Donaldson Hon Nigel Hallett Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Ray Halligan Hon Ljiljanna Ravlich  

 
Noes (2) 

 Hon Paul Llewellyn  Hon Giz Watson (Teller)  

 
Question thus passed. 
Bill read a second time. 

Committee 

The Chairman of Committees (Hon George Cash) in the chair; Hon Jon Ford (Minister for Fisheries) in charge 
of the bill. 
Clause 1:  Short title - 
Hon PETER COLLIER:  I am conscious of the need for uniformity in the title with similar legislation in other 
jurisdictions.  This was identified in the other place, but can I have some clarification of why it is necessary for 
“terrorism” to be in the title of the bill?  The whole point of the bill is to prevent terrorism.  Is there any reason 
the title cannot be “anti-terrorism” or “prevention of terrorism” or in similar terms?  It seems a little unfortunate. 
Hon JON FORD:  The only reason for the title is consistency with other acts; there is no other reason. 
Hon GIZ WATSON:  Given that government advisers have informed me that there is no urgency for this bill 
explicitly and they can offer no reason for not waiting for the second bill, which will no doubt follow the passage 
of federal legislation, and given that no evidence has been specifically offered to this chamber of any Western 
Australian citizens at risk, I raise again the issue of urgency.  I am aware that debate on the short title limits me 
to specific comments about the details of the bill.  This bill is about covert search warrants and commissioner’s 
warrants that will provide for target areas, target persons and target vehicles, and the powers that can be 
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exercised in those circumstances.  I want to flag for members the specific issues we will be raising on this bill in 
detail.   
We will be raising objection to the definition of a terrorist act in clause 5.  I spoke on that matter to some extent 
during the second reading debate.  In our view this is a very broad definition of terrorism, which is a mirror of 
the federal and commonwealth Criminal Code Act 1995 provisions.  This definition will probably apply to 
members and supporters of organisations not in conflict with Australia at all, such as in the past the African 
National Congress, or the Frente Revolucionária de Timor-Leste Independente in East Timor.  Although section 
101.1 of the federal Criminal Code Act excludes industrial actions, actions taken by unions and/or workers might 
not meet the definition of industrial action or be declared not to be industrial action under the federal Workplace 
Relations Act 1996, and thus potentially fall within the definition of terrorism.  The offences created extend far 
beyond violent acts and ancillary conduct.  For example, the mere possession of a thing having “connection 
with” engagement in a terrorist act is section 104 of the commonwealth Criminal Code.  That is our point in 
regard to this bill now incorporating the federal definition of a terrorist act.  We have concerns that it goes way 
beyond what the government is claiming and it can in fact have impacts on other trade union or political 
organisations. 
The next clause that we will speak to is clause 7.  Under clause 7(3) - 

The Commissioner must not issue a warrant without the prior approval of a judge . . .  
However, it also goes on to state that in an urgent circumstance, if there is an urgent need to issue such a warrant 
and a judge cannot be contacted to request approval, it may be issued without such approval.  As far as we are 
concerned, it says that if it is all too hard, a judge is not needed to grant approval.  I acknowledge that subclause 
(4) says that if the approval of the judge is not achieved, it must be achieved within 24 hours.  We consider that 
provision inadequate.  It should certainly be expressed in terms such as “all reasonable steps to be taken to obtain 
a judge’s approval”, which would at least be some higher level of safeguard. 

The next issue is with clause 8 in relation to the declaration of a target area.  The clause provides that a 
commissioner’s warrant must be directed to all police officers.  I assume, and I will seek more confirmation 
when we get to the clause, that when it specifically refers to all police officers, it includes members of the Police 
Service who might have had the minimum training, which, as I understand it, is about six weeks.  We would 
therefore be issuing these extraordinary powers to the lowest ranks of the Police Service.  I find that 
extraordinary, especially as the Police Service these days, for reasons best known to somebody else, are armed as 
well.  Clause 8(3) is supposedly meant to ensure that the state declares a target area only in the following terms: 
a target area must not be larger than is reasonably necessary to allow the purposes for which the commissioner’s 
warrant is issued to be achieved effectively.  That is suitably broad.  My question is this: how will people know 
they are in a target area if the target area is, for example, declared to be the whole of South Perth or all of the 
railway line?  How will people be informed that the target area has been declared and that they are in it?  They 
are then subject to significant impingements upon their liberty to move around and their personal right to 
privacy.  They must provide information.  They can be strip searched within the target area. 

The next point I will be raising is on clause 9(3), which refers to the fact that the commissioner’s warrant cannot 
be extended.  It then states that “subject to this Division, the Commissioner may issue a further warrant that has 
effect immediately a previously issued warrant 5 ceases to have effect.”  There is therefore a rolling warrant with 
no cap on how many warrants can be provided.  I believe that this bill has been prepared in some considerable 
haste.  I have no confidence that it contains sufficient checks and balances. 

The next issue that we will raise is clause 11(3), which is to do with target areas and powers in respect of these 
areas.  This clause allows a police officer under these orders to ask a person who is within a target area to either 
leave the target area or remain in the target area.  Subclause (3)(b) provides that a police officer in the target area 
can ask a person to remain in the target area.  For what period?  Is it a few hours - a couple of days?  What if the 
target area is big?  How long would it take to search South Perth, for example?  Would it take a month to search 
door by door?  In my view this is nothing other than a backdoor to detention without charge.  It does not apply to 
a suspect but merely to somebody who is in the area.  The person does not have to be suspected of having 
anything to do with a terrorist offence.  Someone might just happen to be shopping at the shopping centre.  If the 
area gets declared a target area, nothing in this bill prevents that person from being held in the target area 
indefinitely.  That may be drawing a long bow, but if we are to draft legislation, we must set limits on these 
provisions.  A backdoor means of allowing indefinite detention of a person who has not been charged with 
anything and is not even suspected of anything is totally outrageous in our view. 

Under clause 13, certain people may be searched.  A person who happens to be shopping in South Perth when 
the area is declared a target area because certain information is provided that it might be subject to some terrorist 
act could be strip searched.  The bill kindly provides a description of what that means.  It is extraordinary to 
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contemplate that kind of invasion of privacy of anybody in the target area who is not suspected of anything but 
simply is in the target area. 

The next clause we will speak to is clause 15, “Certain places may be entered and searched”.  Clause 15(1) 
states - 

If a police officer reasonably suspects that a place is in a target area, the officer may enter and search 
the place for a thing connected with a terrorist act. 

I would have thought that the police would know whether a place was in the target area.  It is either in a target 
area or it is not.  What does “reasonably suspects” mean?  What does it mean by an officer reasonably suspecting 
that a place is in the target area?  Does it mean that this house might be 100 metres to the left or right of the 
target area?  It is nonsense.  
Clause 16 is headed “Seizing things found”.  Clause 16(1) states - 

If a police officer in a target area finds, or a police officer doing a search under this Division finds, a 
thing that the officer reasonably suspects is a thing connected with a terrorist act, the officer may seize 
it. 

That is pretty broad.  I do not think that I have come across a definition in any of the legislation that I have dealt 
with that is as broad as that.  Basically, it might as well say that the police can take whatever they want.  Clause 
16(2) states - 

If a police officer in a target area finds, or a police officer doing a search under this Division finds, a 
thing that is not a thing connected with a terrorist act but that the officer reasonably suspects is a thing 
that is or may be evidence in relation to a serious indictable offence, the officer may seize it.  

This is a fishing trip.  Subclause (2) allows a police officer to seize anything.  The officer does not even have to 
meet the minimal requirement of reasonably suspecting that something is connected with a terrorist act.  This 
subclause says that the thing is not connected with a terrorist act but may be evidence in relation to a serious 
indictable offence.  That sounds like a fishing trip to me.  Where else do we give those sorts of powers to the 
police?  They can declare a target area, and they can go in there and seize anything they think is connected with 
the terrorist act, and on top of that they can seize anything else that they may reasonably suspect may be 
evidence in relation to a serious indictable offence.  That pretty well includes everything, I would have thought.  

The next clause to which we will raise objection - the strongest objection - is clause 20, which other members 
have already spoken about.  

 Clause 20 states - 

(1) Neither a Commissioner’s warrant nor a judge’s approval of such a warrant can be appealed 
against, reviewed, quashed, challenged, or called in question, before or by any person acting 
judicially or a court or tribunal on any account or by any means.  

(2) Subsection (1) does not affect the operation of the Corruption and Crime Commission Act 
2003. 

I will not attempt to duplicate the eloquent remarks of Hon George Cash, because he expressed very strongly and 
very clearly what the problem is with this clause.  If anything stands in this bill, this clause must go.  It is a 
horrendous reversal of a citizen’s right to a court hearing.  

Clause 21(1) states, in part - 

As soon as practicable after a Commissioner’s warrant ceases to have effect the Commissioner must 
give a written report to the Minister and the Attorney General . . .  

We all know that “as soon as practicable” is pretty elastic.  At the very least, the subclause should include a fixed 
period such as 30 days or 21 days.  This subclause means that the report to the minister and the Attorney General 
can be strung out over a considerable time, and on any serious matter that is not reasonable.  Even if the whole 
premise of the bill is accepted as reasonable, at least it should be acknowledged that time limits should be set in 
place.   

Clause 23 authorises police officers to apply for covert search warrants.  This bill does not deal only with the 
supposed terrorist threats within Western Australia; it also deals with a terrorist act that has been, is being or is 
about to be committed, whether inside or outside the state.  Again, it is very broad.  It seems to me that it allows 
the police to act on very broad grounds.  I do not know whether that is appropriate or not, but it strikes me that 
not many pieces of legislation that we deal with provide for powers that relate to matters outside the state.  
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Clause 25 deals with the procedure for applying for covert search warrants.  Clause 25(5) requires the 
application to be made in writing unless a range of circumstances apply.  Clause 25(5)(d) states - 

the judge must make a written record of the application and any information given in support of it. 

My question is: how does the judge know who he is speaking to?  This is an application that can be made by 
remote communication when it is not practicable to do it in person and it is not practicable to send the judge 
written material.  An application for a covert search warrant - a very serious power - can be made over the 
telephone.  How will a judge know who he is speaking to?  It is one thing to have something in writing; a 
document saying that an officer is seeking a covert search warrant.  However, when a judge is speaking to 
someone over the telephone, what method is there to verify the process and the person the judge is speaking to? 

Clause 25(6) states - 
The application must be made on oath unless - 

(a) the application is made by remote communication; and 

(b) it is not practicable for the judge to administer an oath to the applicant, 
in which case - 

(c) it may be made in an unsworn form; and  

(d) if the judge issues a warrant, the applicant must as soon as practicable send the judge 
an affidavit verifying the application and any information given in support of it. 

Again, there should be a time limit on that.  “As soon as practicable” is not acceptable when extraordinary 
powers are being provided.  Terms such as “as soon as practicable” are too elastic to be included in legislation 
conferring extraordinary powers.  

Clause 27(7)(c), covering the effect of covert search warrants, allows a police officer to impersonate another 
person.  How many other laws allow deception in the exercise of police powers?  I am sure that the legislation 
covering the Australian Security Intelligence Organisation does.  In fact, I am sure that ASIO covers everything 
that this bill seeks to cover.  That is exactly my point.  Does not ASIO operate in Western Australia?  Is Western 
Australia a separate entity?  Has ASIO been provided with additional resources and additional powers?  Is that 
not what ASIO does?  Why do we seek, in this bill, to give these extraordinary powers to every police officer in 
the state when that decision has been made.  This bill is the most extraordinarily cobbled together piece of 
rubbish I have seen for a very long time.  

Hon George Cash:  There is a chance that anyone who speaks against the bill will have their card marked by 
ASIO.  

Hon GIZ WATSON:  I am over that one! 

The DEPUTY CHAIRMAN (Hon Ken Travers):  There is also a chance that anyone who interjects will be 
brought to order, Hon George Cash! 

Hon GIZ WATSON:  I think they have had my name for a while, actually.   

Clause 27(7)(e) allows an officer executing a covert warrant - 

to seize any thing found that is not connected with a terrorist act but which the officer reasonably 
suspects may be evidence relevant to a serious indictable offence;  

This bill does not limit itself to a definition of terrorist acts.  Any police officer in the state, when this covert 
warrant is effected, can search a house and dig up all sorts of stuff that is not necessarily related to a terrorist 
offence at all.  It also empowers police to undertake a basic search or a strip search of any person who is in the 
target place when a warrant is executed.  The partner of a suspected person might be in the house while the 
suspect is away.  The police can exercise the warrant at any time of the night or day.  The suspect’s partner, who 
happens to be on the premise, will be required to be strip searched.  I find that extraordinary. 

Hon Paul Llewellyn:  It is not a good look. 

Hon GIZ WATSON:  No.  Maybe members have not been strip searched; they would think twice about that 
provision if they had been.  It also allows the police to take photographs or otherwise make a record of anything 
in the target place and to conduct a forensic test of the target place or any other thing in it.  It can also make 
reasonable use of equipment.  I envision that the police officers who exercise this covert warrant might sneak 
into the premises and do the suspect’s washing or play a few CDs.  The police also can make reasonable use of 
any equipment, facility or service in the target place to exercise any power under the warrant for that purpose.  It 
must be remembered that after all this is done, the suspect will not know that the police have been there.  The 
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police will be allowed to take things and leave in their place similar objects.  The police can order an occupier of 
a target place to operate any such device or equipment.  I would be interested to know what would happen to a 
suspect who declined to operate the washing machine.  If the officer reasonably suspects it is necessary to do so 
to protect the safety of any person, including the officer who is in or near the target area when the warrant is 
being executed, the officer can detain a person who is in that place.  The legislation does not say for how long a 
person can be detained.  The police will have the power to conduct a basic search or a strip search of a person in 
the place, as I said earlier.  They will have the power to order the person to leave the vicinity or to order a person 
to not leave a place or vicinity.  A place may be re-entered within seven days after the date upon which the target 
place had been previously entered.  I admit that clause 27(12) states - 

A police officer must not do a strip search on a person under subsection 7(f) or subsection 8(f)(ii) unless 
the officer reasonably suspects - 
(a) that a strip search is necessary; and 

Who tests what is considered necessary?  It continues - 
(b) that the seriousness and urgency of the situation require a strip search to be done. 

What are the penalties for a police officer involved in a covert operation if it is found that a strip search proved 
to be unnecessary, especially when the person who was strip searched was not necessarily a suspect but just 
happened to be on the premises?  That person has no recourse in a court.  I suggest that no penalties apply.  It is 
not beyond the realms of possibility that the police will use such circumstances to intimidate people and to gain 
information that they might not otherwise get.  That has happened in this state, just as it has in every part of the 
world that has a police service.  What guarantee is there that a completely innocent person who is not even a 
suspect, let alone someone who has been charged with an offence and who happens to be in a premise that is 
subject to a covert warrant, will not be strip searched and then have no opportunity for redress? 
Clause 32, “Orders by police officers, offence to not obey”, states - 

A person who, without reasonable excuse (the onus of proving which is on the person), does not comply 
with an order given by a police officer under this Act commits an offence. 

What sort of penalty do members think is reasonable?  How about 12 months’ imprisonment?  A person might 
be fast asleep in a premise that is the subject of a covert search warrant.  The police can enter the premise under 
the warrant during the night and strip search the occupant.  If the occupant resists and refuses to comply with the 
order, the occupant could receive a sentence of 12 months’ imprisonment. 

Schedule 1, clause 3, “Force, use of when exercising powers”, states - 

(1) When exercising a power in this Act, a police officer may use any force against any person 
or thing - 

It is not necessarily the suspect or the target person, but any person or thing, which probably includes the dog 
and washing machine - 

that it is reasonably necessary to use in the circumstances - 

A police officer - any police officer with just six weeks’ training and who carries a gun - may use any force 
against any person or thing.  That does not necessarily include a target person.  It could be someone who is on 
the target premises after having done some shopping in South Perth.   

The officer can use any force that is reasonably necessary - 

(a) to exercise the power; and 

(b) to overcome any resistance to exercising the power that is offered, or that the police officer 
reasonably suspects will be offered, . . .  

Resistance does not even have to be offered.  The police need only think it will be offered.  The person on the 
premise need only look nasty, to have gotten out of bed on the wrong side or to be a person with an intellectual 
disability who might appear aggressive.  A person might not be totally happy about being kicked out of bed at 
midnight or 2.00 am, which is the usual time when these types of covert operations are conducted, and will say 
that he will not comply with the police.  This provision means that any reasonable force can be used if it is 
considered necessary in the circumstances.  It must be remembered that members of our Police Service carry 
weapons.  This legislation does not limit them from the use of lethal force.  Nothing in it says that a situation 
similar to that which occurred to the Muslim families in Western Australia who were bailed up and had guns 
pointed at their heads will not happen in Western Australia.  Those Muslim families have not been given an 
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apology or offered any recourse.  We are talking about Western Australia; it is not Beirut.  This bill will make 
that legal. 

The legislation raises issues regarding incapable people and young people, which I have already raised.  
Provisions will apply whereby those people will not be subject to strip searches or such things.  I am not 
convinced that those provisions are adequate.  The bill kindly provides a definition of strip searches and 
responsible persons.  A person who is residing in a building is likely to be fast asleep at 2.00 am when the police 
decide to conduct a covert search of the premise.  The people who are likely to be target persons have families, 
including children, as was the case with the families who had guns pointed at their heads.  It was the children 
who were the most upset by the experience.  At least this bill does provide a provision that a responsible person 
should be present if an incapable person is subject to a search.  However, it does not say that it must be a person 
of their choice.  In the case of incapable people or people under the age of 18, it does not have to be their parent 
or anybody they know at all.  The definition of a “responsible person” for a child means -  

(d) if no person mentioned in another paragraph of this definition is available - a person, or a 
person in a class of persons, prescribed; 

What the hell does that mean?  The definition of “responsible person” for an incapable person refers to a spouse, 
de facto partner of the incapable person and the parent of an incapable person, and if the incapable person is 
under 18 years of age, it can include the guardian of the incapable person.  The government is trying to quickly 
rush this legislation through.  The final paragraph under the definition of “responsible person” for someone who 
is under the age of 18 or who is an incapable person states - 

if no person mentioned in another paragraph of this definition is available - 

it can be - 

a person, or a person in a class of persons, prescribed; 

Excellent! 

Clause put and passed. 

Clause 2:  Commencement - 

Hon GEORGE CASH:  Clause 2 states - 

(1) Subject to subsection (2), this Act comes into operation on the 28th day after the day on which 
it receives the Royal Assent. 

(2) Part 3 comes into operation on a day to be fixed by proclamation. 

Given that the minister has expressed the view that this bill is of significant urgency, what are the reasons for the 
bill not coming into operation on the day on which it receives royal assent?  Why is there a 28-day delay before 
it will come into operation? 

Hon JON FORD:  I am advised that the commissioner must nominate deputy commissioners to act under the 
provisions of the bill and deal with those instruments.  In addition, if the bill passes through this place and is 
proclaimed, some training and notification must be given to the officers regarding the new powers with which 
they will be presented.  It is therefore about giving them sufficient time to acquaint themselves with those new 
powers. 

Hon GEORGE CASH:  Subclause (2) states - 

Part 3 comes into operation on a day to be fixed by proclamation. 

What is the significance of part 3 coming into effect on that day; and why should part 3 be distinguished from 
parts 1, 2 and 4 and the schedules? 

Hon JON FORD:  This deals with covert operations.  I am advised that there must be some negotiation between 
police and the courts on the rules that the court may want to put in place about how to deal with the legislation. 

Hon GEORGE CASH:  Will the minister expand on the rules that the court may want to put in place?  Will he 
explain what he means by those rules and how long it is anticipated this will take? 

Hon JON FORD:  They might be rules such as, in the example I have been given, that hearings might have to 
be held in camera, for instance, under vision.   

Hon George Cash:  Which hearings are you referring to? 
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Hon JON FORD:  This is for a covert powers application that must go through the judiciary.  Although there 
has been some discussion with the Chief Justice, there have been no detailed discussions at this stage.  There is 
an expectation that, should the bill be passed, all those mechanisms will be in place by the new year. 

Hon GIZ WATSON:  I have no doubt that the police will be brushing up on their strip-search skills.  I was 
interested in the minister’s comments about consultation with the judiciary.  This might be the appropriate time 
to raise the issue about the Chief Justice, who has been consulted.  What is the attitude of the judiciary, and can 
we see it in writing, to being asked to perform this role?  As I said in my contribution to the second reading 
debate, and I will refer to my notes, it is unclear whether the role that is being asked of a Supreme Court judge is 
an administrative or judicial role.  I cannot find my notes, but that was the essence of my argument.  Is it an 
administrative role - if so, it calls into question the separation of powers - or is it a role appropriately given to the 
judiciary, given the rapid haste of the passage of this bill and no doubt the rapid pace of its drafting?  On my 
reading of it, I think it highly unlikely that any member of the judiciary has been consulted in any way, shape or 
form.  The Chief Justice may have been consulted.  I want to know what the judiciary said, and I would like that 
provided in some verifiable form.  Has any written communication been had?  If so, when and what was said? 
Hon JON FORD:  Justice Murray’s opinion was sought on the issue of covert search warrants.  In part, his 
comments read - 

They appear to be well-drawn so that they may be used effectively.  What is required is expressed 
clearly and the Judge will be able to determine the question raised by the application, having regard to 
criteria expressed in the Act.  

I am happy to table the Honourable Mr Justice Murray’s view on that. 
Leave granted.  [See paper 1009.] 

Hon GEORGE CASH:  Will the minister expand on whether he believes the role to be performed by the judge 
or judges is an administrative or judicial role? 

Hon JON FORD:  It is a combination of both.  For instance, under the covert requirements, it is clearly a 
judicial position because the bill sets out a number of criteria against which consideration must be made.  
Therefore, the judge will conduct a judicial review of it; and, of course, it is a judicial review in that the judge 
will be called on to make a judgment on whether an application to use the powers is appropriate, is in the 
interests of Western Australians and abides by the legislation. 
Hon GEORGE CASH:  On the same clause, I think I understand the role of the judge when the minister refers 
to the judicial function.  Will the minister expand on what he believes to be the administrative function of the 
judge given that he said it was a combined function - a little bit of each?   

Hon JON FORD:  Regarding the commissioner’s warrant, it would be an administrative decision because the 
commissioner would have issued the warrant and would be seeking the judge’s approval.  That is stated in the 
legislation.  There would be a component of judicial discretion, which would take into account public interest.  
However, it is an administrative function.  It is not like making an application for an injunction. 
Hon GEORGE CASH:  Is the judge’s judicial function at all interfered with by the administrative act that he 
apparently carries out at the request or as a result of the commissioner’s actions?  Are we jeopardising in any 
way the judicial independence of the judge? 

The DEPUTY CHAIRMAN (Hon Ken Travers):  Before I give the call to the Minister for Fisheries I remind 
members that we are dealing with the commencement clause.  If members have detailed questions, there may be 
more appropriate clauses in the bill in which to introduce them. 

Hon JON FORD:  No, there is no interference with that. 

Hon GIZ WATSON:  I have some other questions I want to ask on this issue.  I am happy to withhold them 
until a more appropriate time.  I would like an indication of when that might be, otherwise I will ask my 
questions now.   

The DEPUTY CHAIRMAN:  I understand why the committee has gone down this path.  Clauses 7 and 26 
would provide members with a number of opportunities to ask questions and probe some matters.  If we pursue 
those matters now, we should not do so later.   

Hon GIZ WATSON:  We might ask them twice! 

The DEPUTY CHAIRMAN:  If that is the case, I will call Hon Giz Watson to order. 

Hon GIZ WATSON:  I was only joking. 
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If a judge is operating in a mixture of capacities, is he given any criteria within the bill about when a warrant is 
not warranted?  Please excuse my language.  Is there any guidance other than a matter being in the public 
interest?  A full judicial review is more than a formalistic checking on meeting statutory requirements.  It 
requires an adjudication on the basis of evidence.  What evidence will a judge be provided with in order to make 
an adjudication? 

Hon JON FORD:  The legislation describes clearly what criteria are to be considered for covert searches.  
Concerning the commissioner’s warrant and covert search powers, there is a public interest test.  That is why it is 
best to have a judge reviewing such matters because judges are good at dealing with public interest tests.  That is 
the independence of the judiciary that I presume Hon George Cash was trying to ensure would not be interfered 
with. 

Hon GIZ WATSON:  It may be one step better than it being the police minister but it still does not answer my 
question. 
The argument has been made by the government that urgency is needed for this bill.  Hon George Cash has 
asked when the act will come into operation.  Why is this bill being dealt with prior to a second bill, which we 
know will cover the same subject area?  No doubt, the second bill will be introduced in this house early next year 
to pick up the commitments that various state Labor governments have given to the Howard government to assist 
it in overcoming constitutional restraints and other sorts of things.  Why are we not dealing with the two bills 
together given that the government has not made a case that there is any urgency? 

Hon JON FORD:  I understand that, in the briefing she received, the member asked a question about this.  She 
asked whether there was any intelligence of an imminent threat.  I will not comment on that.  The government is 
of the view that this legislation is a tool that is required to protect Western Australians.  Given that we are one of 
the few jurisdictions to have a bill that deals with this, we feel it is important to deal with the matter now. 

Hon GIZ WATSON:  When can we expect the next bill? 

The DEPUTY CHAIRMAN:  Order!  The chamber is not allowed to anticipate debate.  The member might 
want to rephrase her question. 
Hon GEORGE CASH:  Without anticipating debate on a matter of which we have no knowledge - as such, it 
would be pretty hard to anticipate the debate - when does the minister anticipate the other bill will come into the 
house?  I am not asking about the form of the bill; I am asking when it is anticipated it will come into this house. 
Hon JON FORD:  The government would like to see the other bill introduced into the other place before the 
end of this year. 
Hon GEORGE CASH:  Does that mean that the drafting of the other bill has been completed given that the 
other place is to sit only one more week before the end of this year? 
Hon JON FORD:  I understand that there is still some drafting work to be carried out as well as some 
discussion. 

Clause put and passed. 

Clause 3:  Interpretation - 
Hon GIZ WATSON:  The definition of “Commissioner” in the clause is fairly straightforward.  Given that the 
Corruption and Crime Commission Act covers similar powers, was any consideration given to using that act in 
this instance?  Instead of having the commissioner issue warrants, they would be issued by a special 
commissioner, who, if I recall correctly, would be a retired judge.  It seems to me that that would cover what this 
bill seeks to do by another means.  It would separate the police from the judiciary by appointing a special 
commissioner to deal with investigations that, in the CCC act, include special and extensive investigations of 
matters of terrorism.  Why did the government simply not use that act - the provisions of which Parliament 
laboured over extensively - which would have provided for a special commissioner, who was a retired judge, to 
fulfil the type of function that this bill envisages?   

Hon JON FORD:  Under the Corruption and Crime Commission Act, the special commissioner could also 
investigate police.  This is about dealing with criminals who carry out terrorist acts.  The Western Australian 
Commissioner of Police carries out police work.  That is why the commissioner is defined as the Commissioner 
of Police.   

Hon GIZ WATSON:  In the previous discussion, the minister acknowledged that the government wanted a 
separation of powers and that it wanted to ensure that the police would be suitably isolated and distanced from 
these extraordinary powers.  The legislation provides for a check of the judge.  The government could have gone 
down the path of using the CCC act.  The Greens (WA) did not like that act and voted against it vigorously.  
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However, given that that legislation has already been enacted and includes provisions to deal with organised 
crime and its definition etc - I might add that the government has not effectively used that legislation and that I 
argued long and hard against those provisions - why put Parliament through the pain and suffering of introducing 
extraordinary powers for police?  The CCC act also included a schedule that referred to attempting to explode 
things, block trains and interfere with aircraft.  Such provisions related to terrorist acts.  There is provision for a 
special commissioner who is a retired judge.  It is an investigative act and totally appropriate.  If the government 
believes it is important to investigate terrorism or suspected terrorism, why not use the powers that already exist?  
The government should appoint a special commissioner who is a retired judge and keep the Commissioner of 
Police out of it.  At least then the government would be consistent in its apparent desire to maintain a separation 
of powers.  In my view, this is a hastily cobbled together bill.   

Hon JON FORD:  The separation of powers refers to the executive, the Parliament and the judiciary.  It has 
nothing to do with the Commissioner of Police.   

Hon Giz Watson:  Why have you included a judge?   

Hon JON FORD:  The debate about the separation of powers refers to someone from the executive or judiciary 
having the power to authorise.  As I said in my second reading response, the judiciary has a consistent approach 
through precedents and the way in which it make rulings.  Further, it is also very skilled in matters of public 
interest.  Indeed, that is why judges are used instead of magistrates in matters of public interest.  Although there 
must be a separation of powers between the executive, the judiciary and Parliament, consistency in the executive 
changes because different governments have different policies - they change from time to time.  The government 
felt that the judiciary provided consistency.  That is the separation of powers.  The Commissioner of Police is in 
charge of the Western Australian police who are charged with protecting Western Australians.  Why should we 
use a special commissioner every time the Commissioner of Police needs to carry out a task that is perceived to 
be onerous on Western Australians?  Why not use a police commissioner because he is responsible for 
supervising the Western Australia Police Force.  A judge will listen to the Commissioner of Police and either 
agree or disagree that the matter he has raised is in the public interest.  On top of that, there is the check down 
the road at the other tier of government - Parliament.  The executive has to table a report in Parliament.  On the 
basis of that report, Parliament can decide whether the act is doing its job.  If Parliament does not think that the 
act is doing its job, as Hon Ray Halligan said in his contribution, it can amend the act.  Parliament continuously 
amends acts - that is why we are here.  

Hon GIZ WATSON:  I find it interesting that the previous debate was about the fact that judges would be given 
an ambiguous role that is both judiciary and administrative.  It is hardly a clear case at all.  I do not buy that.  We 
have an act that deals with exceptional circumstances in which special investigation is required and exceptional 
powers are envisaged.  At the time it was introduced, it was flagged as being necessary to deal with bikie gangs 
in Western Australia.  It has obviously been a total failure in that regard, because the one time the government 
tried to bring somebody to book, it did not manage to secure a conviction.  That act was designed to deal with 
the types of investigations that are envisaged in this bill, including covert warrants.  I can see that I am not going 
to win this argument.  However, it is exactly the reason that we argue that this bill seeks to impose another layer 
of exceptional or extraordinary powers on the police when they already have such powers.  As I said, we had a 
full parliamentary debate on this.  The Standing Committee on Legislation investigated this matter exhaustively.  
I am very clear about what that exceptional powers bill did.  It has now been rolled into the CCC act.  It certainly 
allows a special commissioner to investigate suspected or alleged terrorist offences.   

Clause put and passed.  

Clause 4:  “Reasonably suspects”, meaning of -  
Hon PETER COLLIER:  I appreciate that the language in a bill like this will inevitably have a degree of 
subjectivity.  That is not necessarily a problem unless there is no right of appeal.  Clause 4 reads -  

For the purposes of this Act, a person reasonably suspects something at a relevant time if he or she, 
acting in good faith, personally has grounds at the time for suspecting the thing and those grounds (even 
if they are subsequently found to be false or non existent), when judged objectively, are reasonable. 

Excuse my ignorance, but I am not totally satisfied with that definition.  Will the minister provide more clarity 
about the definition of “reasonably suspects”?  

Hon JON FORD:  This is a fairly standard clause.  It is probably best described by giving an example.  If a 
police officer is given a verbal description, say, by radio, of a target person and he finds somebody who in his 
mind matches that description and later on he finds that he did not have the right target, objectively it could be 
said that he reasonably targeted that person because of the description given.  All I can say is that it is a standard 
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clause.  The most important words are “when judged objectively, are reasonable”.  It is really a guideline to 
describe what reasonable is. 

Hon Peter Collier:  So it is an unfamiliar term? 

Hon JON FORD:  No, it is a common term. 

Hon GEORGE CASH:  The definition of “reasonably suspects” in clause 4 of this bill is the same as the 
definition of “reasonably suspects” in the Criminal Investigation (Identifying People) Act 2002.  Can the 
minister indicate any other act that has a definition of the words “reasonably suspects”?  If there are such acts - I 
am thinking of the Police Act or related acts - does the definition in those acts differ from these definitions; and, 
if so, in what way? 

Hon JON FORD:  I am advised that it is consistent with the definition in the Criminal Investigation (Identifying 
People) Act.  My advisers cannot bring to mind specific acts at the moment, but they are happy to find them.  I 
am advised that this clause is drafted along the lines of what the judiciary looks at with regard to reasonable 
objective analysis. 

Hon GEORGE CASH:  I would be obliged if the minister could provide that additional information.  The 
reason that I would like it clarified is that the term “reasonably suspects” comes up from time to time.  There is 
always a question of how different this definition might be from some other definition, having regard to the fact 
that the words “reasonably suspects” are well known to the judiciary.  It would be most helpful if the minister 
could provide that additional information. 

Hon JON FORD:  We are happy to look for that information.  This has not been specifically conjured up or 
designed for this bill. 

Hon SIMON O’BRIEN:  The term “reasonably suspects” is known to the judiciary and there are others like it.  
I have come across the term “reasonably believes” and other terms like that.  Whether they are in an actual 
section of an act or perhaps more in a direction, a general order or a standard operating procedure, they are all 
generally couched in these terms; the test is that any other honest, reasonable person when confronted with the 
same circumstances would come to the same conclusion that the officer in question did at the time.  I am not sure 
that the minister did justice with the example he gave.  It will vary for every circumstance. 

I hope that the government can respond to this point so that we have it on the record.  This evening I listened to 
quite a few concerns raised by Hon Giz Watson that the powers contained in the bill before us are unfettered and 
virtually allow any officer, even one who is barely out of the academy, to behave in a completely unrestrained 
manner without any restraint or sanction.  I will give the Committee of the Whole the reason for clause 4, which 
defines the term “reasonably suspects”, and the references to it in a range of other circumstances throughout the 
bill.  I will look for an example in the bill.  My eyes have just alighted on a future clause, which I will not dwell 
on because that is a separate issue.  Clause 14, for example, commences by stating - 

If a police officer reasonably suspects that a vehicle - 

(a) is about to enter, is in, or has recently left, a target area; 

(b) is a target vehicle; or 

(c) contains a target person, 

the officer may enter and search the vehicle and any thing in or attached to it . . .  

There are some further parameters.  I notice that in surrounding clauses the term “reasonably suspects” is also 
used.  The term “reasonably suspects” in this construction is a restriction on what police can do.  Along with the 
power for an officer to do this, that and the other thing, parameters are also set.  One of those is this term 
“reasonably suspects” in the context in which it is used.  That means that if the officer does not act at the 
material time and given the circumstances that prevail at that material time, and if he does not reasonably 
suspect, he is not allowed to exercise those powers or that specific power, whatever it might be.  That in itself is 
a safeguard.  I hope what I am saying is confirmed by the government.  I think that what I am saying is totally 
valid and it should reassure people who are represented by the concerns raised by Hon Giz Watson. 

If one cannot or may not exercise a power unless one also complies with the other conditions, including in many 
cases that one reasonably suspects something, what happens if one does it anyway?  It is all very well to say that 
if an officer does not reasonably suspect something, he or she is not allowed to exercise those powers, but what 
if an unrestrained, ill-disciplined officer exceeds his or her authority and exercises a power or does some other 
act without reasonable grounds for suspecting that certain circumstances prevail?  I think we will just have time, 
if the minister will respond.  If an officer did something that exceeded his or her authority under this legislation, 
I assume that that officer would then be subject to some form of sanction.  I presume that the officer would have 
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breached some sort of police operating procedure that would be put in place in the 28-day period before 
proclamation, which would prescribe that he or she would be spoken to or face some other harsher form of 
discipline, depending on the severity of the transgression.  I also hope that if a person is offended against by a 
police officer unlawfully using the sorts of powers contained in this legislation, that person would have some 
recourse against the officer.  I do not see where in the legislation that sort of culpability is removed.  I think it 
has been suggested during the course of debate that there is no restraint or avenue of recourse for people who are 
unfairly impacted upon.  I do not believe that is the correct reading.  If it is the case, why would we bother to 
have words such as “reasonably suspects”?  If it is the case that once a warrant is issued the copper can run off 
and do what he damn well likes and no-one has any avenue for recourse or redress, it should be stated, but it is 
not.  That is how I am interpreting the bill.  I would appreciate if the government could confirm that I am on the 
right track; if not, I must have a very big re-think. 

Hon JON FORD:  Hon Simon O’Brien is correct.  Of course, this is a boundary in regard to the way in which a 
police officer may act.  There are a couple of means of redress.  One is the sanction under normal police 
discipline if the officer was found to have not acted properly or not given proper consideration.  In addition, 
nothing in this legislation precludes common law action if a person feels that he or she has been improperly dealt 
with in the course of duties carried out under it.  I am talking about either suing an individual or the department 
or seeking redress through common law.   

Clause put and passed. 

Clause 5:  “Terrorist act”, meaning of - 
Hon GEORGE CASH:  Clause 5 deals with the meaning of the words “terrorist act”.  Members will note that 
subclause (2) reads - 

In this Act “terrorist act” means an act that - 

(a) is an act that falls within subsection (3) but not within subsection (4); 

Subclause (2) also includes other words in paragraphs (b) and (c).  Subclause (3) states - 

An act falls within this subsection if it - 

It then lists various items from paragraph (a) through to paragraph (f), and then paragraph (f) has a number of 
subparagraphs through to subparagraph (vi).  Subclause (4) states - 

An act falls within this subsection if it - 

It goes on to distinguish between an act that falls within subclause (3) and subclause (4).  If, as in subclause 
(2)(a), it states “is an act that falls within subsection (3) but not within subsection (4)”, why is subclause (4) 
placed in the position that it is within clause 5, because it seems to me to be a contradiction?  Subclause (3) 
clearly sets out the specific acts that are deemed to be a terrorist act.  Subclause (4) appears to separate them or 
sets out areas that are not to be deemed a terrorist act.  In the first instance I cannot make sense of that 
distinction. 

Hon JON FORD:  This definition of a terrorist act is consistent with the commonwealth Criminal Code Act and 
was drafted to be as consistent as it possibly could.  The way it deals with it is that to be a terrorist act it has to 
fall within subclause (2)(b) and (c) and any of the items listed under subclause (3).  If it is done with the 
intention of advancing a political, religious or ideological cause, and if it is done with the intention of coercing, 
influencing or intimidating the government of, or any part of, any jurisdiction, or intimidating the public, or any 
section of the public, of any jurisdiction, and it falls within the items under subclause (4), it is not defined as a 
terrorist act.  It is a combination of those two subclauses plus either/or.   

Hon GEORGE CASH:  The items in both subclause (3) and subclause (4) can be terrorist acts.  I see some 
shaking of heads.  I thought that is what the minister said.  Subclause (2) reads - 

In this Act “terrorist act” means an act that - 

(a) is an act that falls within subsection (3) but not within subsection (4); 

It separates it.  I believe the minister then referred to subclause (2)(b), which reads - 

(b) is done with the intention of advancing a political, religious or ideological cause;  

It then goes on to subclause (2)(c).  I understood the minister to say that those are the two areas - subclause 
(2)(b) and (c) - that pick up the items set out in subclause (4), but there seems to be some confusion.  I ask the 
minister to run through it again, because I remain confused.   
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The DEPUTY CHAIRMAN (Hon Ken Travers):  Unless it is a quick answer, I suggest that we report 
progress and seek leave to sit again. 

Hon JON FORD:  Given the time, I seek leave to report progress.   

Progress reported and leave granted to sit again, pursuant to sessional orders. 
House adjourned at 10.00 pm 

__________ 

 
 
 
 


